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E. D’Alterio, From Judicial Comity to Legal Comity: A Judicial Solution to Global Disorder? 9 Int’l J. Const. L.394 (2011)
- 1. Guillaumé, L'affaiblissement de I'Etat-Nation et le droit international privé (L.G.D.J., 2011)
- P.lagarde, La réciprocité en droit international privé, 154 Recueil des cours105 (1977)
- M. Meijers, L'histoire des principes fondamentaux du droit international privé a partir du moyen age: specialement dans
I'europe occidentale, 49 Recueil des cours 547 (1934 1lI)
- J.R. Paul, Comity in International Law, 32 Harv. Int’' L. J. 1 (1991)
- A-M. Slaughter, A New World Order (Princeton University Press, 2004)
- A.Watson, Joseph Story and The Comity of Errors (University of Georgia Press, 1992)
- H.E.Yntema, The Comity Doctrine, 65 Mich. L. Rev. 9 (1966)
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See, W.S. Dodge, International Comity in American Law, 115 Col. L. Rev. 2071 (2015).

AV. Dicey, A Digest of the Law of England with Reference to the Conflict of Laws (Stevens: Sweet & Maxwell, 2nd ed.,
1908), p. 10.

See, Cheshire, North & Fawcett, Private International Law (Oxford, 14th ed., 2008), p. 5.

See, e.g., R. Michaels, Public and Private International law: German Views on Global Issue, 4 Journal of Private
International Law 121 (2008), pp. 126-128.
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[l | 1442 &,

See, e.g., T. Schultz et D. Holloway, Retour sur la comity, 138 Journal du droit international 865 (2011); id., 139 Journal du
droit international 571 (2012); A. Briggs, The Principle of Comity in Private International Law, 354 Recueil des cours 65
(2012); Dicey, Morris & Collins, The Conflict of Laws (15th ed., 2012), Vol.1, paras1-008-017; R. Wai, Conflicts and Comity in
Transnational Governance: Private International Law as Mechanism and Metaphor for Transnational Social Regulation
through Plural Legal Regimes, in Ch. Joerges and E-U. Petersmann (eds.), Constitutionalism, Multilevel Trade Governance
and International Economic Law (Hart Publishing, 2011), pp. 229-262; D.E. Childress I, Comity as Conflict: Resituating
International Comity as Conflict of Laws, 44 U. Cal. Davis. Rev. 1 (2010); J.R. Paul, Transformation of International Comity,
71 Law & Contemp. Probs. 19 (2008); P. Spath, Zum gegenwartigen Stand der Doctrine of Comity im Recht der Vereinigten
Staaten von Amerika, 2 IPRax 184 (2006); L. Collins, The United States Supreme Court and the Principles of Comity:
Evidence in Transnational Litigation, Yearbook of Private International Law, Vol. 8 (2006), p. 53; id., Comity in Modern
Private International Law, in J. Fawcett (ed.), Reform and Development of Private International Law: Essays in Honour of Sir
Peter North (Oxford, 2002), p. 89.

See, e.g., K. Siehr, Private International law and the difficult problem to return illegally exported cultural property, 20 Unif. L.
Rev. 503 (2015). SUAWFARGEIZ BRI 2 HGE SR L C . B2 71 S K oD R RGE L IR [ ERRES
AHERE 91 % 6 75(1993) 685 .
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+Jurgen Basedow, Theorie der Rechtswahl oder Parteiautonomie als Grundlage des Internationalen Privatrechts, RabelsZ 75
(2011), SS. 32-59.
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« Erik Jayme, Party autonomy in international family and succession law: new tendencies, 11 Yb. Priv. Int. L. 1-10 (2009).
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Introduction of Detailed Rules of International Adjudicatory Jurisdiction in Korea:
Proposed Amendment of the Private International Law Act

Kwang Hyun SUK (fA)t35), Professor at School of Law, Seoul National University

Summary

The current Private International Law Act of Korea (“KPILA”) includes three articles on international jurisdiction
(“Jurisdiction”) which have been introduced in 2001. Art. 2 in the General Provisions lays down general rules on Jurisdiction.
Arts. 27 and 28 set forth special rules to protect consumers and employees. Art. 2 states that detailed rules on Jurisdiction
should be developed by consulting, but without being bound by, venue provisions of Korean law such as Arts. 2 to 25, Arts. 29
to 31 of the Civil Procedure Act in civil or commercial matters. However, it is necessary to take into account the special
characteristics of Jurisdiction, as distinct from domestic territorial jurisdiction. Insertion of these articles was a transitory
measure which implies that detailed rules on Jurisdiction will follow in the following years. The reason why the Korean
legislators were satisfied in 2001 with the transitory measure was that the “Judgment Project” aimed at developing a
comprehensive worldwide convention dealing with Jurisdiction and recognition and enforcement of foreign judgments was
under way under the auspices of the Hague Conference on Private International Law. However, since the Judgment Project
has failed, it is time for the Korean legislators to complete its plan of providing for in the KPILA detailed rules on Jurisdiction. To
this end, the Korean Ministry of Justice established in June 2014 an expert committee (“Committee”) in charge of amending
the KPILA, the term of which has expired on December 31, 2015. As of March 22, an official draft of the amended KPILA has
not yet been published. However, | believe that the official draft will be published during the course of 2016. In this article the
author discusses the major contents of the unofficial draft of the amended KPILA. Unlike Japan which added in 2012 detailed
rules on Jurisdiction on property law matters only in the Civil Procedure Act and Civil Enforcement Act, respectively, Korea will
insert the rules on Jurisdiction on not only property law matters but also family law and succession law matters in the PILA, in
parallel with existing rules on applicable law.

Table of Contents
l. Introduction
Il. Direction and the Regime of the Future Jurisdictional Rules
1. Current Regime: Transitory Codification in 2001
2. Direction of Amendment
A. Concretization and Individualization of Art. 2
B. Rules on Direct Jurisdiction of Korea. Exception for Jurisdiction Agreement, etc.
3. Structure
Chap. 1 of the KPILA will be amended as follows:

Current Provisions Future Structure

Section 1. Purpose, Art. 1

Section 2 International Jurisdiction

Art. 2 (General Principles)

New Articles to be added in Chapter 1.

general jurisdiction, jurisdictions based upon presence of property, office or

Chap. 1 General provisions

(881-10)

activity, jurisdiction agreement, appearance, jurisdiction based upon
relationship, counter-claim, lis pendens, provisional measures, forum non
conveniens

Section 3 Governing Law. Existing Articles (§§3-10)

New Section 1 on Jurisdiction will be added in Chapters 2 though 9 except for Chapter 3 and existing articles on governing law
will be moved to Section 2 in each chapter.
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Current Provisions Future Structure
Section 1 New Atrticles on Jurisdiction
Ch.2 | Person (§§11-16) Ch.2
Section 2 Existing Articles on Governing Law
Ch.3 | Juridical Act (§§17-18) Ch.3 No change
Section 1 New Atrticles on Jurisdiction
Ch.4 | Rightsin Rem (§§19-23) Ch.4
Section 2 Existing Articles on Governing Law
" Protection of Intellectual ] Section 1 New Articles on Jurisdiction
Ch.4 Ch.5
Property (§24) Section 2 Existing Articles on Governing Law
Section 1 New Atrticles on Jurisdiction
Ch.5 | Obligations (§§25-35) Ch.6
Section 2 Existing Articles on Governing Law
Section 1 New Atrticles on Jurisdiction
Ch.6 | Family (§536-48) Ch.7
Section 2 Existing Articles on Governing Law
Section 1 New Articles on Jurisdiction
Ch.7 | Succession (§§49-50) ch.8
Section 2 Existing Articles on Governing Law
Bills of Exchange, Section 1 New Articles on Jurisdiction
Ch.8 | Promissory Notes and Checks | Ch.9
(8§51-59) Section 2 Existing Articles on Governing Law
Maritime Matters Section 1 New Articles on Jurisdiction
Ch.9 Ch.10
(8560-62) Section 2 Existing Articles on Governing Law

lll. General Provisions on International Jurisdiction (Chapter 1)

1. Existing Art. 2: General Principles

(1) The courts shall have international jurisdiction to adjudicate if the parties or the case in dispute has a substantial
connection with the Republic of Korea. In determining whether or not such substantial connection exists, the courts shall
follow the reasonable principles in conformity with the ideas under-lying the allocation of international jurisdiction to
adjudicate.

(2) The courts shall determine whether or not they have international juris-diction to adjudicate by reference to the
provisions on jurisdiction of domestic laws, having full regard for the special characteristics of inter-national jurisdiction to
adjudicate in light of the provisions of paragraph (1).

Slight modification of Art. 2 envisaged.

2. General Jurisdiction

3. Jurisdiction based upon the Presence of Property of the Defendant

How to limit the scope of this ground of Jurisdiction?

4. Jurisdiction based upon the Presence of Office or Activity of the Defendant

How to limit the scope of this ground of Jurisdiction?

5. Jurisdiction Agreement

The validity of the parties’ agreement on Jurisdiction in a cross-border action is generally accepted in Korea. The Supreme
Court held on September 9, 1997 that in order for a jurisdiction clause conferring upon a foreign court exclusive Jurisdiction to
be valid, (i) the case does not fall under the exclusive Jurisdiction of Korea, (i) the agreed upon foreign court has valid
Jurisdiction under its law, (iii) the case should have a reasonable relationship with the chosen foreign court, and (iv) the
Jurisdiction agreement is not egregiously unreasonable or unfair. In relation to the requirement mentioned (iii) above, the
amended KPILA will not follow the position.

6. Appearance

7. Jurisdiction based upon the Relationship between Claims or Parties
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8. Counter-claims

9. Lis Pendens

Rules on lis pendens influenced by Art. 21 of the 1999 Preliminary Draft will be added.

10. Exceptions in relation to Family Matters and Succession Matters

Several articles will not be applied in the case of family matters and succession matters.

11. Non-contentious Matters

Are detailed rules on Jurisdiction for non-contentious matters available?

12. Provisional Measures

13.  Forum non Conveniens: Special Circumstances Theory

At present there is a split of opinion among legal commentators as to whether or not the doctrine of forum non conveniens,
under which the Korean court may refuse to exercise Jurisdiction even if Korean courts have Jurisdiction, is permitted. An
express article permitting the FNC doctrine will be added in the amended KPILA.

14. Exclusive Jurisdiction

Rules on exclusive Jurisdiction will be added. However, the articles dealing with exclusive Jurisdiction will be added in the
respective related chapters rather than in Chapter 1.

IV. Special Provisions on Jurisdiction: Articles to be inserted in Chapters other than Chapter 1: Rules on Exclusive
Jurisdiction and Special Jurisdiction

In principle, the rules on the Jurisdiction of Chapter | and the rules on special Jurisdiction of each chapter include exhaustive
rules on Jurisdiction for the matters falling under each Chapter, unless otherwise set forth by each chapter.

1. Person (Chapter2)

2. Real Property (Chapter 4)

3. Intellectual Property (Chapter 5)

The most problematic disputes concerning intellectual property are those involving the registration or validity of patents or
other similar rights requiring registration. We generally believe that Korean courts have exclusive Jurisdiction in proceedings
concerning the registration or validity of patents or other similar rights, if the registration has taken place in Korea. However,
in a recent judgment of April 28, 2011, the Supreme Court distinguished (i) the proceedings whose subject matter is the
validity or existence of patents on the one hand, and (ii) the proceedings whose subject matters are the interpretation and
effects of the contractual obligations between the parties on the other, and clearly held that only the first category falls under
the exclusive Jurisdiction of the country of registration.

The position will be maintained by the amended KPILA.

4. Obligations (Chapter 6)

A. Contract: An article along the lines of Art. 6 of the 1999 Preliminary Draft will be added. It will apply to contracts relating
to the supply of goods, to the provision of services and both to the supply of goods and the provision of services. How about
other types of contract?

B. Consumer Contract: Scope of consumers under Art. 27 of the KPILA modeled on the Rome Convention will be slightly
expanded along the lines of the Brussels | and the Rome |.

C. Individual Employment Agreement

D. Torts: no separate rules on Jurisdiction for special types of tort

5. Family (Chapter 7)

Articles dealing with Jurisdictions on marriage, establishment of parent-child relationship, matters relating to adoptive
parent-child relationship, parental right (parental responsibility), maintenance and adult guardianship, respectively will be
added.

6. Succession (Chapter 8)

7. Promissory Notes, Bills of Exchange and Checks (Chapter 9)

8. Maritime Matters (Chapter 10)

9. Trustand Insurance Contracts: no provision
V. Conclusion
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