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The writer is not an expert on insolvency law. However, the writer has been dealing with the
insolvency of shipping businesses for last 10 years or so and can spot the issues in which the
shipping law and the insolvency law meet. The writer hopes that these issues can be further
studied and improvements on these issues will be made in terms of practice and legislation.

The insolvency of shipping businesses inevitably has the nature of international insolvency or
cross-border insolvency. International Insolvency Law deals with the overall legal issues
involving insolvency which has foreign elements. Private International Law of Insolvency will
deal with the private international law or the choice of law issues in respect of procedure and
substance of the issues related to insolvency. The basic principle of the International Law of
Insolvency is lex fori concursus. Forum regit processum shall be correct in case of the Private
International Law of Insolvency. Substantive matters of the insolvency shall also be governed by
lex fori concursus. However, it does not mean that all substantive matters shall be governed by lex
fori concursus. Substantive matters which shall be governed by lex fori concursus shall be
restricted to the ones which can be considered "typical insolvency matters." Please refer to the
German law (Gesetz zur Neuregelung des Internationalen Insolvenzrechts) or the Council
Regulation (EC) No 1346/2000 on insolvency proceedings.

The writer considers the matters which arise in connection with the insolvency of shipping
businesses and/or the international insolvency as the insolvency proceedings are going on: namely,
application for insolvency, preservation and comprehensive stay orders, commencement of the
insolvency proceedings, recognition of Korean insolvency proceedings in foreign countries and
vice versa, formation of the creditors' committee, insolvency claims and common benefit/estate
claims, executory contract, set-off, examination of the claims and determination thereof, voting
rights, and the Ipso Facto Clause.

The writer also consider the special issues involving insolvency of the shipping businesses such as
BBCHP, Maritime Lien, Lien on sub-hire/sub-freight, Failure to pay hire punctually and the
withdrawal of the vessel, limitation of shipowner's liability proceedings, and arbitration
proceedings.

Key Words: Shipping business, International insolvency, International law of insolvency,
Recognition of Korean insolvency proceedings, Stay order, Executory contract, Set off,
Creditors' committee, Voting rights, BBCHP, Maritime lien, Lien on sub-hire/sub-freight,
Withdrawal, Limitation proceedings, Arbitration proceedings



Abstract

A Study on Law Applicable to Consumer Contract in Terms of Protection and Use of Personal

Information
June 15, 2019 (Nagoya, Japan)

Gyooho Lee (Chung-Ang University School of Law)

On February 10, 2014, 6 civic activists asked Google Inc. and Google Korea to disclose why,
how, and to whom their personal information was provided if it was offered to the third
persons. On July 23, 2014, they brought a lawsuit to seek disclosure of the Google’s use of
their personal information and damages on basis of Article 30 (2) and (4) of the Act on
Promotion of Information and Communications Network Utilization and Information
Protection, etc. after the response of Google, Inc. and Google Korea that they could not
disclose the contents.

In this case, the judgment of Seoul High Court on February 16, 2017 (Case No. 2015 Na
2065729) rendered that some of the plaintiff fell within the consumers under Article 27 (1) of
the Korean Private International Law and “Article 30 of the Act on Promotion of Information
and Communications Network Utilization and Information Protections, etc. constitutes
mandatory provision under Article 27 (1) of the Korean Private International Law.”

This case raises the following issues:

(1) Whether the civic activists fall within the consumers under Article 27(1) of the
Korean Private International Law;

(2) Whether Article 30 of the Act on Promotion of Information and Communications
Network Utilization and Information Protections, etc. constitutes mandatory
provision under Article 27(1) of the Korean Private International Law; and

(3) Whether Article 7 of the Korean Private International Law, which provides that “In
the light of the purpose of legislation, irrespective of the applicable laws, the
mandatory provisions of the Republic of Kora shall govern the corresponding legal
relations even if foreign laws are designated as applicable laws thereof under the
Korean Private International Law, can be applied to the case.

For the readers’ reference, Article 27 (1) of the Korean Private International Law provides
that “In case a contract, which a consumer concludes for a purpose besides his/her
occupational or business activities, falls under any of the following subparagraphs, the
protection given by the mandatory provisions of the country, where the habitual residence of
the consumer is located, shall not be deprived even if the parties choose the applicable law:

1. In case, prior to the conclusion of the contract, the opposite party of the consumer
conducted solicitation of the transactions and other occupational or business activities
by an that country and the consumer took all the steps necessary for the conclusion of
the contract in that country;

2. In case the opposite party of the consumer received an order of the consumer in that
country;

3. In case the opposite party of the consumer induced the consumer to go to a foreign
country and give his/her order in the foreign country.”



Unlike the Google case in Korea, we need to discuss the applicability of Articles 27(2) and
8(1) of the Korean Private International Law if the parties do not choose the applicable law.

Article 27 (2) of the Korean Private International Law states that “In case the parties do not
choose the applicable law, the contract under the provision of paragraph (1) shall be governed
by the law of the habitual residence of the consumer irrespective of the provision of Article
26.”

Article 8 (1) of the Korean Private International Law prescribes that “In case the applicable
law specified by this Act is less related to the corresponding legal relations and the law of
another country, which is most closely connected with such legal relations, evidently exists,
the law of the other country shall govern.” Furthermore, Article 8 (2) of the Korean Private
International Law states that “the provision of paragraph (1) shall not be applied if the parties
choose the applicable law by agreement.” Accordingly, Article 8 (1) of the Korean Private
International Law will be applied to the cases where the parties did not choose the applicable
law by agreement. In this context, the issue is whether the application of Article 8 (1) of the
Korean Private International Law can be extended to the cases where the law of habitual
residence of a consumer is applied as the governing law in accordance with Article 27 (2) of
the Korean Private International Law.

This paper analyzes the choice of law issues raised above in terms of the protection and use
of personal information from the perspective of a comparativist.



In Search of the Adoption of Hague Convention on Choice of Court
in the Republic of Korea
2nd Joint Conference of PIL Association of Korea and Japan
Nagoya, 15 June 2019

Junhyok Jang (5832 i)
Professor, School of Law, Sungkyunkwan University

The 2005 Convention on Choice of Court Agreements (“Choice-of-Court Convention”) deals
essentially with an exclusive choice-of-court agreement, and is designed as a parallel
international instrument to the 1958 New York Convention on the Recognition and
Enforcement of Foreign Arbitral Awards. This parallelism justifies the Choice-of-Court
Convention’s dispensing with the objective nexus requirement, though a contracting state may
declare out of this basic position (Art. 19). However, the Choice-of-Court Convention might
not achieve the same level of practical success that the New York Convention has attained. The
number of contracting states may be smaller. The availability of an unrelated, neutral forum
may be limited. Moreover, the Choice-of-Court Convention is understandably lenient to the
idea that the principle of “competence competence” should not be pushed too far, and this
creates some delicate problems.

Unlike arbitration, exclusive choice-of-court is to prioritize one equally sovereign state over
another, which may turn out more delicate than giving way to a freely chosen arbitral procedure.
Indeed, party autonomy in favor of another state courts has a shorter history than party
autonomy in favor of arbitration. For these reasons, some states may be less willing to allow
the parties to choose a neutral forum if it is part of a state judicial system. These states may
react differently to the Choice-of-Court Convention. Some may simply choose to remain
outside the Choice-of-Court Convention. Others may choose to join the Convention but make
Article 19 declaration, so that the objective nexus requirement will exist under both the
Convention and their national rules. Others will hesitantly join the Convention without making
Article 19 declaration. Others will do so happily and willingly. This divergence itself will
already reduce the practical value of an exclusive jurisdiction agreement choosing a neutral
third state. Moreover, all three groups of states, and the third group in particular, will perceive
a need of paying more attention to the issues of the substantive validity (Arts. 5(1), 6(a) and
9(a)) and enforceability (Art. 6(d)) of a choice-of-court agreement and of public policy defense
to the binding effect of the agreement (Art. 6(c)). These issues were dormant when those states
prohibited a consensual choice of a neutral third state: this rigid prohibition functioned as a
proxy for a sophisticated examination of these issues, and practically relieved the courts of a
burden to explore them seriously. Now that this rigid, sovereignty-based barrier is abolished,
parties’ procedural interests come to the fore, and national courts will be expected to explore
these issues thoroughly. Having freed the parties from the sovereignty-based restraint, the
practical focus will shift more to whether one party, as opposed to the other, was under an
undue restraint in choosing a forum or would be so if ordered to honor the choice. Doctrines
and case law will accumulate, and even culminate in creating a statutory regulation. This
development may have repercussions for other forms of dispute reolution agreements as well,
for many of these legal rules will also apply to a non-exclusive or asymetric choice-of-court



agreement, and even to an agreement to arbitrate. Awakened enthusiam in the issues of
substantive validity and enforceability will be a virtue, for all types of choice-of-court
agreements and also for arbitration agreement. But an over-enthusiam may reduce the parties’
freedom and predictability. Meanwhile, the fourth group of states may find themselves swept
in the mood of a dramatic change of tide. If that happens, their courts might happen to be overly
uninterested in the issues of substantive validity or enforceability of parties’ agreement or the
public policy defense. Such excessive willingness to stand in the forefront of party autonomy,
or to produce the best practice and herald it internationally, should also be avoided.

If Korea should decide to ratify the Convention, Korea is more likely to dispense with the
Article 19 declaration, either grudgingly (thus belonging to the third group) or willingly (thus
belonging to the fourth group). Indeed, the reform bill of Korean Private International Law,
submitted to the National Assembly in November 2018, abolishes the objective nexus
requirement. The drafters did favor expansion of private autonomy as a matter of policy, but
also considered that the main current of international development is crystalized in the Choice-
of-Court Convention, and it marked the direction for national legislators as well. If this bill
becomes the law, it could make it smoother for Korean government to ratify the Convention
without making Article 19 declaration. Regardless of whether Korea would take this stance
willingly or hesitantly, Korean courts, as derogated courts as the case may be, will face the
heavy burden of handling the issues of substantive validity and enforceability of choice-of-
court agreement, and of public policy in an appropriate way. Notably, the defenses available in
derogated fora are provided differently for the stage before the chosen court’s final judgment
(Art. 6) and the stage after it (Art. 9): Article 6(c) and (d) do not find its equivalents in Article
9. This complication may be a real concern for a derogated court when it is asked to invoke
Article 6(a), (c) and (d). If the derogated court affirms one of the Article 6 defenses and goes
on to decide on the merits, this internal judgment will constitute the defense of conflicting
domestic judgment (Art. 9(f)). If the derogated court hesitates to make a timely decision on
Article 6 issues and thereby allows time for the prorograted court to deny any Article 5(1)
defense and decide on the merits, the derogated court will have a narrow room for refusing
recognition.



The New International Jurisdiction Rules under the Korean Private International Law
- Introduction and Prospect of the whole-amendment draft of 2018
The Hon. Taeak RHO, Presiding Judge of Seoul High Court/Vice President of KOPILA

<ABSTRACT>

The whole-amendments of the Private International Law Act of Korea(*Amendments”) has been
submitted to the National Assembly of Korea on November 23, 2018 and is going on under review.
The drafting work was originally prepared by the Committee in charge of the amendment of KPILA in
June of 2014. Afterwards, the Ministry of Justice of Korea completed drafting and made a prior
legislative notice on January 19, 2018.

The several major features of the Amendments are as follows;

First, the detailed and refined rules on international jurisdiction have been introduced. Providing more
predictability and clarity is the most fundamental issues in international litigation for courts and the
parties.

Second, Korea sets the rules on international jurisdiction on not only property law matters but also
family and succession law matters in parallel with existing rules on applicable law. It is not like Japan,
which added in 2012 detailed rules only on property law matters in the Civil Procedure Act of Japan.
Third, lots of generally accepted international jurisdiction rules- Brussels | Regulation, Brussels Il bis
and various Hague Conventions including the Choice of Court Convention of 2005 and the Children’s
Conventions- are fully considered.

Finally, the Amendments accepts under some strict requirements the doctrine of forum non
conveniens as understood Anglo-American law as a means to ensure concrete validity in individual

cases. The Amendments certainly is expected to serve as the solid basis for the future development.



HCCH Draft Judgments Convention from Korean Perspective
Jiyong Jang
Researcher / Judge, Judicial Policy Research Institute

Recognition and enforcement is to give effect to the foreign judgment although it
is rendered outside of the sovereignty(jurisdiction) of the requested State. Under the
Korean Civil Procedure Act Art. 217 which constitutes on the recognition and enforcement
of foreign judgments, these 4 elements must be met for the recognition and enforcement:
jurisdictional requirements, notification(service of document not by public notice), public

policy, mutual guarantee.

If the draft Judgments Convention(“draft Convention”) is passed at the 22"
Diplomatic Session in 2019, mutual guarantee will not be necessary among Contracting
States. For the refusal of foreign judgment. If the draft Convention applies in Korea,
jurisdiction will be not by the statute of Korea but by the Art. 5 of the draft Convention
on the indirect jurisdiction. With regards to the notification, the draft requires that the
document must contain the “essential elements of the claim”. Public policy means
international public policy, not domestic public policy under the draft Convention, while
Korean Civil Procedure Act indicated sound morals or other social order of Korea. Korean
supreme court held that when determining public policy the consequesnce of recognition
of foreign judgment should be considered. Of course the public policy must be interpreted

strictly and applied only in exceptional cases.

The draft Convention allows a requested State to refuse a judgment which involves
an award of punitive or exemplary damages. Under the Korean Civil Precedure Act Art.
217-2 the court shall not approve the whole or part of the judgment which orders
compensation for damage when it gives rise to a result against the basic order of Korea.
However, recently several Acts adopted punitive damages or treble damages in Korea and
it is doubful Korean court can refuse to recognise and enforce an judgment on punitive

damages.

In addition, the draft Convention adds “fraud” as a ground for refusing recognition

or enforcement.

By comparing the Korean Civil Procedure Act and the draft Convention, we can



understand the meaning and effect of the recognition and enforcement and it will help
uniform interpretation of the grounds for refusal of the recognition and enforcement of

foreign judgments.
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