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One Hundred Years of Horei (Application of Laws (General) Act 1898):
Nationality Principle in Japanese Private International Family Law——

Its Fate and Future Considered

Jun’ichi AKIBA
Prof. of Law, Nihon University College of Law

The Horei, one of the hasty legislations of newly established Japanese
government, wishing to join in the family of civilised nations, contains a set
of modern choice of law rules stipulated in 1898. Family status and its
relations are to be governed by the national law of the person concerned,
the national law being to be determined by the person’s nationality, priority
being given, to husbands in cases of matrimonial causes, and to fathers in
cases of parent-child relations. The present author tries to trace and show
the origin and later development or progress of such nationality principle
adopted in Japanese choice of law rules, regarding family status and
relations.

The most important impact on that principle, according to the author’s
view, has come from the constitutional change of our state from imperial
to democratic after the World War II. The new Constitution adopted in

1947 (the equality clause of its article 14) offers a good reason to doubt
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constitutionality of the traditional male-dominant principle of nationality,
though popular among nations in 19th century when the Horei was enacted.
The author regrets to observe, however, that we had to wait until its
partial reform in 1989 in which the equality principle is embodied at last in
our choice of law rules regarding family relations, after 50 years since our
adoption of the new Constitution and after years long criticisms from the
academics. The reform appears to have been accelerated by our state’s
ratification in 1985 of UN Convention on Women’s Rights 1979. The
nationality principle now applies only in cases where spouses, or parents
and child, share the same national law in common.

The other threat against the nationality principle has come from doubt
about its appropriateness as an indicator of significant relationship between
a case or issues and a certain system of law there to be applied. A realistic
analysis has revealed frequent recourse in judicial practice to such conflicts
technique of characterization, renvoi or public order efc., to avoid rigid
application of the nationality principle in their attempt to seek for other
applicable legal systems which they consider the most closely connected
with the case at hand.

People from such neighbouring countries of China, Korea and Viet-Nam,
politically divided as a result of the cold war structure of international
relations after the World War II, have given birth to another type of hard
and subtle problems in determining their national law with their national-
ity. What is meant by nationality in these cases: nationality of one original
state of China or Korea? Or, that of either government now in effective
control over respective regional district? Substancial connection with one’s
home state turns out quite controversial, in addition, when we deal with
cases involving Korean or Taiwanese descendants born, grown up and
settled or permanently resident in Japan, particularly when we consider the

status of their parents, once conferred Japanese nationality upon prior
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annexation or cession of their mother land to Japan, and deprived of it by
unilateral act of Japanese government upon coming into effect of the Peace
Treaty in 1952.

These specific circumstances have urged academic lawyers to make their
extensive search for alternative factors to find and fetch the concept of
habitual residence during the course, in particular, of our ratification of the
Hague Conventions on the Forms of Wills 1961, Alimentary Obligations
(applicable law) 1956 and 1973 — ratified in 1964, 1977 and 1986 respec-
tively. Registration officials, in turn, tend to stick to the nationality
principle with their intent to maintain control over status of their fellow
nationals, and pointing out difficulties, institutional as well as de facto, in
ascertaining habitual residence of any person with reliable evidence.

The reform in 1989 has brought a result, giving priority to the nationality
principle, as a compromise of these two conflicting opinions. — 7.e.
national law shall govern the case where spouses, or parent and child, have
the same national law in common, while in cases no such law exists, the
law of the place of the spouses’ common habitual residence or that of the
child’s habitual residence shall be applied. The nationality principle has
now been restricted its function to that extent, whereas the concept of
habitual residence has altered its nature from purely factual and flexible
into more of formal or technical and stable character, in so far as it is used
for determining the law applicable to the questions of status — e.g. its
creation, variation or dissolution, since the answers to those questions shall
be in need of universal recognition across frontiers.

It has already passed a decade since the Horei was partial reformed.
Composition of our society is gradually changing. Residents of foreign
connection now occupy 1.18% of our whole population. We could see
varieties of residents in Japan —— we have among them Chinese -

Japanese,. Korean-Japanese on one hand, and Japanese-Brasilians or
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Japanese-Peruvians on the other. You may even count some Islamic
communities established in Japan, though very small in number for the time
being. It is a common practice among base ball or football players or Sumo
wrestlers of foreign origin to ndturalise for their convenience to acquire
better qualification to play or to stay. Some local authorities have already
started to employ foreign residents in civil service assignments. Participa-
tion in local election seems under way in some of the local governments.

Significance of nationality as well as habitual residence has apparently
been changing in the course of those developping circumstances in our
recent society. The classic and schematic adversary of principles, “nation-
ality vs habitual residence,” seems to the author too vague and ambiguous
for practical use in selecting the most appropriate policy alternatives for

choice of law purposes.



