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The Horei, the basic statute of Japanese Private International Law, was
enacted in 1898. Minor revisions were made at five different times. Major
revisions, however, had not occurred until 1989, when the provisions of the Horei
on marriage, divorce and parent-child relationship suffered a significant change.

In this article, the present writer tries to examine how the protection of the
interest of the child has been considered in the choice of law process of Japanese
Private International Law, following the tracks of one hundred years of enact-
ment of the Horei.

1 The notion of the protection of the interest of the child had not played an
important role in the choice of law process in international family law cases in the
era before the revision of the Horei in 1989. One of the basic principle of the Horei
in the field of parent-child relationship, for example, was the application of the
national law of the father or husband. Only in exceptional cases, courts could
refuse to apply the national law of the father or the designated law by the choice
of rules of the Horei in order to protect the interest of the child, relying on the
public policy principle.

2 Japan ratified the 1956 Convention of the Law Applicable to Maintenance
Obligations in Respect of Children in 1981 and the 1973 Convention of the Law
Applicable to Maintenance Obligations in 1986. The ratification of these two
Hague Conventions had marked the first change to this attitude by introducing the
principle of the application of the law of habitual residence of the child in order
to protect the interest of the child.

3 In the revisions of the Horei in 1989, the protection of the interest of the

child was a very important factor. For instance, a child shall be legitimate under
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the national law of either spouse at the time of the birth of the child under the new
provisions of the Horei. The same kind of choice of rules were also adopted in the
new provisions of acknowledgment and legitimation. These rules are designed to
make formation of parent-child relationship easier to protect the interest of the
child.

4 The close analysis of the Japanese Family Courts decisions on international
parent-child relationship after the revision of the Horei, reveals that courts
usually give sufficient consideration to the interest of the child in determining the

applicable law to international parent-child relationship.



