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The Exception to Lex Loci Delicti in Japanese Private
International Law

Jun Yokoyama

Professor, Graduate School of Law, Hitotsubashi University, Tokyo
A skiing accident took place in a state of Canada. The parties were both
habitually resident in Japan and on the same organised tour. The choice of
law rule stipulates the principle of the lex loci delicti commissi (Article 11,
paragraph 1 of Horei) . Nevertheless, a Japanese court applied Japanese
law to the tort liability. It seems likely that the two factors drove the court
to displace the lex loci delicti commissi in favour of Japanese law. The one
is that the case had a closer connection with Japan. The other is the
likelihood that, if the accident had been covered by the liability insurance,
the case could have been resolved by means of the out-of-court settlement
under Japanese law. The first factor is not peculiar to the international
tort, although the accidental nature of the locus delicti commissi is more

obvious than other connecting factors. More important is the second factor.
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In 1898, when the present choice of law rule on tort was enacted, the
legislator probably adopted the principle of the lex loci delicti commissi on
the assumption that the compensation played much the same role with the
punishment. Academic writers who disclaimed such affinity between them
tried to explain the principle in terms of the deterrent nature of the tort law
or of the parties’ expectations. The experience shows us that these explana-
tions do not seem valid after the liability insurance has become common
among Japanese tourists going abroad. The foreign lex loci delicti has little
deterrent effect upon them, because compensation should be sought only
from the insurer. The expectations of the parties shifted from the harmful
event itself to its effects. Thus, the lex loci lost most of its value in respect
to accidents to be covered by the liability insurance. It may be added that
we should bear in mind the insurer who is expected to have influence upon
the process of compensation. Further, employees of insurance companies
usually arrange out-of-court settlements when victims received minor
injuries. They are hardly expected to make such arrangements under
foreign laws.

We propose that the provision set out in Article 11 of Horei should be
interpreted to contain the following general rule: the lex loci delicti
commissi may be displaced in favour of the law of another country where
it appears from the circumstances as a whole that the tort liability is more
closely connected with the latter country. In finding such a country, the
court has to maintain neutrality of the applicable law in terms of the
parties’ predictability. Thus, the above rule is likely to lead to the law of
the country of the parties’ common habitual residence where the tortfeasor
usually enters into the contract with the insurer. It is to be noted that it is
immaterial whether a tortfeasor has insurance in a concrete case, because
the applicable law should not depend upon whether the tortfeasor can afford

it financially.



