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The application of the Japanese Corporation Law (Book Two of the
Commercial Code) to transnational affairs must be examined in two parts.
The first is a choice-of-law problem: which country’s law is to be applied
to the affairs concerning corporations? The second is a constructive prob-
lem of substantive law: for example, whether the term “corporation” in the
Japanese Corporation Law includes a “foreign corporation”, if Japanese
law is to be applied? The two important issues are currently applicable in
two major areas: that of groups of corporations, such as parent-subsidiary
corporations, and; the issue or administration of corporate bonds and
debentures.

A recent controversial issue raised by parent-subsidiary corporations is
whether a foreign corporation may make a Japanese corporation its
wholly - owned subsidiary through an exchange of shares, a procedure
which was introduced by reforms made in 1999. In an exchange of shares,
all of the outstanding shares of the “potential” subsidiary are deemed to be
acquired by the “potential” parent corporation and the newly-issued shares
of the latter corporation are delivered to the shareholders of the former
corporation, when both of the corporations decide to do so by a speciél
resolution at the shareholders meetings. As a matter of choice-of-law, the
requirement under the local law of the country of incorporation should be
met by each of the corporations. As a matter of the construction of the

Japanese Corporation Law, may a Japanese corporation become a wholly
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-owned subsidiary of a foreign corporation through an exchange of shares?
If it may be, the shareholders’ interests in the Japanese corporation would
be importantly affected because they might be forced to become share-
holders of a foreign corporation without their consent. The appraisal right
which is given to the opposing shareholders in the procedure might be a
sufficient remedy. Since, however, the exclusive forum of action for
attacking the validity of a share-exchange, by reason of defects in the
procedure, is at the place of the principal office of the parent corporation,
this might present difficulties for those shareholders who want to bring a
suit in the case where the governing law of the parent corporation does not
contain appropriate remedies.

In addition to the above-mentioned problem, this article deals with the
following issues: whether the prohibition of acquisition of a parent corpora-
tion’s outstanding shares by a subsidiary in Japanese law should be applied
to foreign subsidiaries; whether the application of the Japanese law regulat-
ing the procedure of bondholders meetings should be excluded in the case
where the bonds were issued by foreign corporations in Japan and the
governing law designated in the contract is Japanese law, and; whether the
Japanese law which requires the issuing corporation to appoint a trustee on
behalf of the bondholders should be applied in cases where the governing
law designated in the contract of the bonds is Japanese law and the bonds

are issued in London.



