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The Hague Conventions on Children and on Adults

Jun YOKOYAMA

Professor of Law, Graduate School of Law, Hitotsubashi University

‘The Convention on Jurisdiction, Applicable Law, Recognition, Enforce-
ment and Co-operation in respect of Parental Responsibility and Measures
for the Protection of Children’ and ‘The Convention on the International
Protection of Adults’ were concluded under the auspices of the Hague Con-
ference on Private International Law, in 1996 and in 1999 respectively. These
conventions, which replace the previous Hague conventions, are designed to
operate in the new century.

The most innovative part of the Children Convention lies in the fact that,
in contrast to the 1961 Minors Convention, it gives the dominant role to the
habitual residence of the children as ground of jurisdiction. The Convention
does not entirely ignore the nationality. It provides a mechanism whereby
jurisdiction may be transferred form the authorities of the State of the habi-
tual residence to the authorities of certain other States, in particular, the
State of the nationality. We should note, however, that the authority of the
State of the habitual residence is not compelled to initiate or accept of a re-
quest for the transfer of the jurisdiction. While it remains to be seen how
much the co—operation will be carried out on the voluntary basis, the State
of the habitual residence seems likely to hold the superior position in prac-
tice.

The best part of the Adults Convention is the arrangement of the jurisdic-

tional bases. While, in line with the Children Convention, the habitual resi-
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dence is the primary jurisdictional basis, the nationality and the place where
the property is situated are, to some extent, recognised as independent and
concurrent grounds of jurisdiction. This reflects situations where incapable
adults need protections. On the other hand, the provisions on the law gorern-
ing mandates with a view to incapacity are not entirely satisfactory in Japa-
nese eyes. This is mainly due to the fact that a large number of the Member
States of the Hague Conference has no institution as envisaged by the Con-
vention. We believe, however, that some lacunae found in the provisions may
be filled in practice.

It is to be hoped that the two Conventions will be studied in more depth

in view of the ratification.



