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In Europe there has been an important principle with regards to cross bor-
der insolvency : insolvency proceeding have extraterritorial effects in other
member states of the convention. This principle remains unchanged since
the 1970 European Draft Convention on cross border insolvency through to
the EU Council Regulation on Insolvency Proceeding of 2000. The effectsin
lex fori concursus are recognized in other member states without any special
judgment (automatic recognition). In several cases, especially where weaker
parties of contracts should be protected, however these rules must be modi-
fied through special rules of private international law and of substantive law.

Aside from this unchanged principle, there have been some changes ;
while the non—main proceeding was denied in the 1970, 1980 and 1984 Euro-
pean Draft Conventions, it was introduced in the Istanbul Convention of 1992
and the EU Regulation of 2000.

The UNCITRAL Model Law on Cross Border Insolvency (the Model law)
has some different features from the European legal instruments ; under the
Model law, recognition of insolvency proceedings in other countries requires-
judgments of the recognizing state. In the author's view, the nature of the
recognition of foreign insolvency proceeding is the same as that of judicial
assistance. The scheme of the Model law shows this well.

After the recent reform and the new legislation of insolvency laws in Ja-
pan, Japanese insolvency proceedings have extraterritorial effects, while for-
eign proceedings may have effects in Japan. The new law, the Law on Rec-
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ognition and Assistance of Foreign Insolvency Proceedings, is based on the
Model law with some modifications. One modification is that when a domes-
tic proceeding is pending in Japan, foreign proceeding cannot be recognized,
unless it is a main proceeding and fulfills some requirements (art. 57) .Only in
this case, the trustee of this foreign main proceeding may stay the non—main
proceeding in Japan. This Japanese law is less generous to non—main pro-
ceedings than the Istanbul Convention, in which the trustee of main proceed-
ing is not allowed to exercise his power in non-main proceedings in other
member states (art. 14). However the EU Regulation is much less generous
than the Japanese law, since under the EU Regulation the trustee of main
proceeding may stay the liquidation of the non—main proceeding (art. 32) or
even finish the non-main proceeding itself (art. 33).

All above-mentioned European instruments contain more or less the rules
of private international law. The Model law seems to have no rule onprivate
international law, however, concerning the automatic effects of the recogni-
tion of foreign main proceeding, the Model law refers to the law of the recog-
nizing state. On the other hand, Japanese law contains no rule onprivate in-
ternational law, since lawmakers did not accept the automatic effects. Hence
Japanese judges are expected to exercise discretion in determining what as-
sistance should be given as effects of the recognition of foreign proceedings
without having instruments in back letter law. The theory of private interna-
tional law in the field of insolvency law will become important to fill this la-

cuna.



