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Engagement to marry in Private International Law
Akihiko KUNITOMO

Professor of Law, Graduate School of Law, Osaka City University

In this paper, Japanese, German and French cases and theories on the con-
flict-of-laws questions concerning engagement to marry are studied.

The current status of Japanese academic discussion on the question con-
cerning damages on breach of the engagement is as follows. Most authors
apply some conflict rules in family law (Family Relationship Theories). To
existence and material validity of the engagement, they apply Art. 13 (1)
(existence and material validity of marriage) of Horei (Law concerning the
Application of Laws in General) by analogy. According to the majority its
form falls into the ambit of Art. 22 (form of juridical acts regarding family re-
lationships). To its effect, the relative majority applies Art. 14 (effects of
marriage) by analogy. Another view applies Art. 23 (other family relation-
ships). Against these Family Relationship Theories Dogauchi deems the
question on damages as within the purview of Art. 11 (Torts) (Tort The-
ory). (In this Summary, Japanese precedent is omitted because of its ab-
sence after the reform of Horei in 1989.)

The main part of the present author’s conclusions on the question on
damages is as follows. The primary problem is the opposition of Family Rela-
tionship Theories and Tort Theory. The present author supports the former
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view on the following reasons. First, many substantive law, including Japa-
nese law, regards the engagement as a relationship in family law. Secondly,
as this question is related with the legal culture on family, the lex loci delicti
is not proper. The second problem is the choice between Art. 14and Art. 22.
The present author prefers Art. 14,since Art. 22 would often lead to the cu-
mulative application of both national laws. Thirdly, the division of the rela-
tionship into three legal categories (existence and material validity, form, ef-
fects) is called into question. In France Mayer applies national law to the en-
gagement without such a segmentation. This view suggests us that the clas-
sification as a family relationship does not necessarily bring the division. The
present author applies Art. 14by analogy, extending its purview to exis-
tence and material validity. The main reason is that the requirement of the
formation of an engagement is not provided in the countries where it is not
legal relationship but mere fact. Such a relationship, which is in one country
a legal relationship but in another a mere fact, is hard to divide into the
three categories.

As for restitution of gifts after breaking off, two views on characterization
is asserted. The first regards it as” unjust enrichment” (Art. 11). The sec-
ond characterizes it as” engagement” and applies Art. 14or Art. 22. The pre-
sent author deems the gift as a contract (Art. 7) and bring the restitution
problem under the scope of the governing law of contract.

(FFE) ABFZIE A R RIRBS VR 12~ 13FER FRH AR BB (C) NSFERM
DOREHI OHERBIR L EEREOMOEBRME LOMEREME] ORRO—BTH
5,



