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http://www.hcch.net/index_en.php?act=conventions.text&cid=80 £,

(12 Shuilleabhdin, supra note 10, 3; P. McEleavvy, ‘The Brussels II Regulation: How the Europe-
an Community Has Moved Into Family Law’ (2002) 51 ICLQ 883, 889-890; G Cuniberti,

‘The Liberalization of the French Law of Foreign Judgments’ (2007) 56 ICLQ 931, 934.

(13 Shuilleabhdin, supra note 10, 3.

(14 The Convention on Jurisdiction and the Recognition and Enforcement of Judgments in
Matrimonial Matters on 28 May 1998. OJ C 221 of 16. 07. 1998.

(15 Council Regulation (EC) No 1347/2000 of 29 May 2000 on jurisdiction and the recogni-
tion and enforcement of judgments in matrimonial matters and in matters of parental responsi-
bility for children of both spouses. OJ L 160 of 30. 06. 2000.

(16)  Shuilleabhdin, supra note 10, 7; Maarit Jinteri-Jareborg, ‘A European Family Law for Cross-
Border Situations — Some Reflectons Concerning the Brusels II Regulation and its Planned
Amendments’ (2002) 4 Yearbook of Private International Law 67, 72.

(17 Maarit Jinteri-Jareborg , “Jurisdiction and Applicable Law in Cross-Border Divorce Cases in
Europe” in Jiirgen Basedow, Harald Baum and Yuko Nishitani (eds) jJapanese and European
Private International Law in Comparative Perspective (Mohr Siebeck, 2008) 317, 323.

(18 Article 3 General jurisdiction
1. In matters relating to divorce, legal separation or marriage annulment, jurisdiction shall lie

with the courts of the Member State
(a) in whose territory:
— the spouses are habitually resident, or
~ the spouses were last habitually resident, insofar as one of them still resides there, or
- the respondent is habitually resident, or
- in the event of a joint application, either of the spouses is habitually resident, or

- the applicant is habitually resident if he or she resided there for at least a year immedi-
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ately before the application was made, or
- the applicant is habitually resident if he or she resided there for at least six months im-
mediately before the application was made and is either a national of the Member Stare
in question or, in the case of the United Kingdom and Ireland, has his or her ‘domicile’
there;
(b) of the nationality of both spouses or, in the case of the United Kingdom and Ireland, of
the ‘domicile’ of both spouses.

(19)  Shiilleabhdin, supra note 10, 141-145; A Borrés, ‘Explanatory Report on the Convention,
drawn up on the basis of Article K. 3 of the Treaty on European Union, on Jurisdicton and the
Recognition and Enforcement of Judgments in Matrimonial Matters’ [1998] O] C221/27,
(32]. K7 R - LR=-MRIT Ty ENVIEHOLKBEETH 2, HEOEPRK
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[EEEA B 2 BHERE B ORRB L UCHITICET A58 (TIv
VI &#) ARXWEE (€FR) [(2]1] EPREEES Vol. 34, No. 10 1377-1378 H
(2006)

©0)  Shiilleabhdin, ibid, 141-143; A Borris, ibid.

(@)  Shiilleabhdin, ibid, 144-145.

@2 Article7 Residual jurisdiction
1. Where no court of a Member State has jurisdiction pursuant to Articles 3, 4 and 5, jurisdic-

tion shall be determined, in each Member State, by the laws of that State.

2. As against a respondent who is not habitually resident and is not either a national of a Mem-
ber State or, in the case of the United Kingdom and Ireland, does not have his ‘domicile’
within the territory of one of the latter Member States, any national of 2 Member State who
is habitually resident within the territory of another Member State may, like the nationals of
that State, avail himself of the rules of jurisdiction applicable in that State.

e FAY, 7Y, 45V TEEC 4 OMBEN, —HLUEZFOEEICETS
BEEELED T\ 5 L &N b, Shiilleabhdin, supra note 10, 161-162.
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@5 Article 6 Exclusive nature of jurisdiction under Articles 3, 4 and 5
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A spouse who:
(a) is habitually resident in the territory of a Member State; or
(b) is a national of a Member State, or, in the case of the United Kingdom and Ireland, has
his or her ‘domicile’ in the territory of one of the latter Member States,
may be sued in another Member State only in accordance with Articles 3, 4 and 5.
Lo bo&db, EURAL EMBEENEOERMEAOKST X1E, Blbis BAITIEZ
DEICEO6SR, TRICEoTRINTIRVEA, ZO@EHBERICIEIREAR % X
SN TV LB &N 5, Shdilleabhdin, supra note 10, 156-162. Thalia Kruger,
Civil Jurisdiction Rules of the EU and Their Impact on Third States (Oxford University Press
2008) 95-98. [E%F - HIHIES), 11 HiE 18 2,
Kruger, ibid, 4, 7 &%
Shiilleabhdin, supra note 10, 161-162, 164.
Ibid, 8.
Proposal for a Council Regulation amending Regulation (EC) No. 2201/2003 as regards ju-
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risdiction and introducing rules concerning applicable law in matrimonial matters, Brussels
17.7 2006 COM (2006) 399 final.
(3) Article 1: Regulation (EC) No 2201/2003 is amended as follows:
( 1 ) oee
(2) The following Article 3a is inserted:
“Article 3a
Choice of court by the parties in proceedings relating to divorce and legal separation
1. The spouses may agree that a court or the courts of a Member State shall have jurisdic-
tion in a proceeding between them relating to divorce or legal separation provided that
(++) they have a substantial connection with that Member State by virtue of the fact that
(@ ()
) ()
(c) at the time the agreement is concluded, one of the spouses has the nationality of that
Member State, or
(d) at the time the agreement is concluded, it has been the Member State of the spouses’
(+++) (-+-) habitual residence for at least three years provided that that period did not
end more than three years before the court is seised, or

(e) at the time the court is seised, that court has jurisdiction under Article 3.
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(4) Article 6 is deleted.
(5) Article 7 is replaced by the following:

“Article 7

Subsidiary jurisdiction

Where neither of the spouses is habitually resident in the territory of a Member State and

the spouses do not have a common nationality of a Member State, the courts of a Member

State shall have jurisdiction by virtue of the fact that:

(a) the spouses previously had their () habitual residence in the territory of that Member
State for at least three years provided that that period did not end more than three
years before the court was seised, or

(b) either of the spouses has the nationality of that Member State.”
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The jurisdiction of the court of the Member State of origin may not be reviewed.
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rules relating to jurisdiction set out in Articles 3 to 14.
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A judgment relating to a divorce, legal separation or marriage annulment shall not be recog-
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(d) if it is irreconcilable with an earlier judgment given in another Member State or in a non-
Member State between the same parties, provided that the earlier judgment fulfils the condi-
tions necessary for its recognition in the Member State in which recognition is sought.
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